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THE CONSTITUTIONAL INITIATIVE. 

BY LUCIUS F. 0. GARVIN, GOVERNOR OF RHODE ISLAND. 



Owing to a widespread dissatisfaction with the action of legis- 
lative bodies, a strong demand for pure democracy is sweeping 
over the county. Finding that the representatives of the people, 
whether municipal, State or national, can be trusted neither to 
carry out the popular will, nor to formulate their own convictions 
into law, on every hand is heard the cry for Direct Legislation, 
or the Initiative and Keferendum, as termed in Switzerland, the 
place of its birth. The force of this sentiment is illustrated by 
recent events in the city of Chicago. The State of Illinois recent- 
ly passed a law allowing a municipal referendum when petitioned 
for by twenty-five per cent, of the qualified electors. This ex- 
traordinarily large percentage, calling in Chicago for the names 
of more than 100,000 voters, and supposed to be prohibitive in so 
large a city, was exceeded by many thousands of signatures. 

At the election held on April 1st, 1902, the vote stood thus: 

" For ownership by the City of Chicago of all street rail- 
roads within the corporate limits of said city . 142,826 

Against 27,998 

Majority (5 to 1 in favor) 114,828 

" For ownership by the City of Chicago of the gas and elec- 
tric lighting plants, said plants to furnish light, heat and 

power for public and private use 139,999 

Against 21,364 

Majority (6 to 1 in favor) 118,635 

" For the nomination of all candidates for city officers by 
direct vote of the voters at primary elections to be held for 

that purpose 140,860 

Against 17,654 

Majority (7 to 1 in favor) 123,206 " 

This was from 75 to 90 per cent, of the aldermanic vote at the 
same election. 

On November 5th, 1902, the voters of Illinois expressed their 
opinion upon three other questions referred to them. 
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The vote of Cook County, including Chicago, was as follows: 

For State Referendum 170,616 

Against State Referendum 27,244 

Majority ( 7 to 1 in favor) 143,372 

For Local Referendum 164,529 

Against Local Referendum 25,960 

Majority (7 to 1 in favor) 138,569 

For popular election of Senators 172,211 

Against popular election of Senators 25,930 

Majority (7 to 1 in favor) 146,281 

THE TOTAL VOTE 

in Illinois was as follows: 

For State Referendum 428,932 

Against State Referendum 87,655 

Majority (5 to 1 in favor) 341,277 

For Local Referendum 390,972 

Against Local Referendum 83,377 

Majority (5 to 1 in favor) 307,595 

For popular election of U. S. Senators 451,319 

Against popular election of U. S. Senators 76,975 

Majority (6 to 1 in favor) 374,344 

All this goes to show the intense interest in and approval of 
municipal referendum in the second city of the United States. 

Another and perhaps stronger indication of the popularity of 
Direct Legislation is the practically unanimous support given to 
it by organized labor. The American Federation of Labor, under 
the leadership of Samuel Grompers, after advocating the Initia- 
tive and Referendum for a decade, has recently issued a large 
extra number of its official magazine, " The American Federa- 
tionist," devoted exclusively to this subject, under the title " Ma- 
jority Eule in Combination with Representative Government." 

The widespread public sentiment in favor of Direct Legislation 
has already crystallized into action in two sections of the country 
— the New West and New England. 

In order to understand fully what has been done, or is being 
attempted, in these two widely separated regions, it is necessary 
to give a concise definition of a few of the terms in use. 

Direct Legislation may be subdivided into : 

1. The Compulsory Referendum, which requires all laws and 
ordinances to be submitted to a vote of the people. 
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2. The Optional Eeferendum, which allows a minority of the 
voters (say, five per cent.), by petition, to require the submission 
of any law or ordinance to the judgment of the voters. 

3. The Initiative and Eeferendum, which permits a minority, 
by petition, to propose a bill and have it submitted without change 
to a popular vote. 

4. The Constitutional Initiative, which provides that a reason- 
able minority of the voters may propose amendments to the Con- 
stitution, to be submitted unchanged to the popular vote. 

In every case, a majority of the votes cast by the qualified 
electors upon any proposition decides its fate. 

Of the four forms of Direct Legislation enumerated above, the 
first exists in some of the cantons of Switzerland, but has never 
been suggested for adoption in any part of the United States. 
The second, third and fourth are now embodied in the Constitu- 
tions of three Western States, namely, South Dakota, Utah and 
Oregon. The provisions in the three Constitutions are substan- 
tially alike, although the Oregon amendment, adopted in June, 
190,2, made some improvement in details over its predecessors. 
It is worthy of note that the vote for its adoption was 62,024, and 
the vote against it only 5,667. 

The opening clause of the Oregon amendment reads as follows : 

" Section 1. The legislative authority of the State shall be vested in a 
legislative assembly, consisting of a Senate and House of Kepresenta- 
tives, but the people reserve to themselves power to propose laws and 
amendments to the Constitution, and to enact or reject the same at 
the polls, and also reserve power at their own option to approve or re- 
ject at the polls any act of the legislative assembly." 

In order to exercise the Initiative, a petition by eight per cent, 
of the legal voters is required ; to demand the Eeferendum five per 
cent, suffices. 

It thus appears that the Oregon Constitution, as now amended, 
gives power to the people (1) to demand and exercise the right of 
rejecting any law passed by the Legislature, (2) to propose and 
enact statute laws without regard to the Legislature, and (3) to 
originate and adopt any amendment to the State Constitution. 

Taken in their entirety, these provisions are a signal departure 
from the form of government contemplated by the authors of our 
State and national Constitutions. 
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Heretofore, the Legislature of Oregon has had complete control 
of statute law. But now the legal voters of the State not only 
possess an absolute veto over nearly all legislation, but they have 
actually become a co-ordinate legislature with power at will to fill 
another statute book with laws of their own making. Whether 
the Legislature has the power to amend or repeal the laws in this 
second statute book is not clear. If it possesses such power, then 
the action of the people is merely advisory — that is to say, it holds 
only so long as the Legislature approves. If, however, as seems 
more reasonable, the Legislature has no power to amend or repeal 
enactments by the people, then the second statute book is more 
in the nature of a supplementary Constitution, but entering into 
details heretofore reserved for enactment by the representative 
body. 

It is the experience of both South Dakota and Utah that the 
necessity of having the constitutional provision for the Initiative 
and Eeferendum carried out by the Legislature has led to its 
practical annulment. In Utah, the Legislature has refused to 
make any enactment for carrying the amendment into effect. In 
South Dakota, advantage has been taken of the exceptions contain- 
ed in the amendment to prevent the submission of laws to the 
people. The South Dakota amendment, which in this respect is 
very similar to those of Utah and Oregon, excepts from the Eefer- 
endum " laws necessary for the immediate preservation of the 
public peace, health or safety." As a result, in nearly every bill 
passed by the Legislature, the object of the amendment is defeated 
by the insertion of the following clause : " An emergency is hereby 
declared to exist, and this act shall take effect immediately on its 
passage and approval." 

Among the several powers conferred upon the people in these 
three Western States by their Direct Legislation amendments is 
what I have ventured to term The Constitutional Initiative. And 
to this single and simple end has the movement in New England, 
which began in 1900, been strictly limited. 

The Constitutional Initiative seeks to give to the people a more 
complete control of their organic law than they have ever had. 
In Massachusetts and Rhode Island, constitutional amendments 
designed to effect this purpose have for two years past been pend- 
ing in their State Legislatures. 

The form of the Massachusetts amendment of 1902, which, al- 
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though lacking the two-thirds vote necessary for passage, received 
111 yeas to 64 nays, is as follows : 

" If fifty thousand legal voters shall petition the General Court for 
any particular or specific amendment to the Constitution, then it shall 
be the duty of the General Court to submit such proposed amendments 
to the people at State elections; and if it shall be approved and ratified 
by majorities of the qualified voters voting thereon at such elections, 
it shall become a part of the Constitution of this Commonwealth."* 

The amendment proposed and pending in Rhode Island at the 
same time reads in its essential features as follows : 

" Five thousand, or more, of the electors of the State, qualified to 
vote for general officers, may propose specific and particular amend- 
ments to this Constitution by filing with the Secretary of State, not 
less than three months and not more than nine months prior to any 
general election, a petition that the electors may, at such general elec- 
tion, cast their ballots for or against such amendments. . . . Any 
proposition thus made shall be submitted to the electors by the Secre- 
tary of State at said annual meeting, and if then approved by a ma- 
jority of the electors of the State present and voting thereon in town, 
district and ward meetings, it shall, ninety days thereafter, become a 
part of the Constitution of the State." 

The amendments proposed in the two New England States 
differ from those already adopted in South Dakota, Utah and 
Oregon, in that they do not attempt to deal with statute law. 

Against the people's initiative in constitutional amendment, 
no valid or even plausible objection can be raised. An American 
Constitution is the people's law, and the qualified electors should 
possess precisely the same power to make and unmake it that the 
Legislature has to make and unmake statute law. In both in- 
stances, deliberation and simplicity are highly desirable and . 
should be required. They are carefully provided for in both the 
Massachusetts and Ehode Island amendments. 

It will be observed that both amendments restrict popular prop- 
ositions of future amendments to a single and specific subject 
matter. This seems to be a conservative and wise provision, and 

* At the 1903 session of the Massachusetts Legislature a Constitutional 
Initiative Amendment to the State Constitution was presented for the 
third successive year. It passed the House by a vote of 155 to 22, 
and passed the Senate on the third reading by a vote of 23 to 11. Be- 
fore being submitted to the people for adoption or rejection, the propo- 
sition must be passed upon by the next Legislature. That in 1904 it 
will be made a part of the Constitution of that State seems now assured. 
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might well apply to all constitutional amendments, however pro- 
posed. A complex amendment, dealing with two or more unre- 
lated topics, places before very many voters the alternative of 
voting for the part which they disapprove, or against the part 
which they approve. As a matter of fact, bad provisions have 
been sandwiched in with good ones to such an extent that, in order 
to get the reforms needed, very objectionable sections have been 
added to many State Constitutions. It is for a similar reason 
that every new Constitution is in some respects inferior to the one 
which it supplants. 

But, with a single subject matter placed before the people for 
their acceptance or rejection, it can and will stand or fall upon its 
merits. In this way will be insured a gradual and natural growth 
of the fundamental law of a State, far more safely and satis- 
factorily than the distorted and halting progress which proceeds 
from Constitutional Conventions held at intervals of many years ; 
although occasion may arise for the appointment by the people of 
such a special committee, whose duty it shall be to revise the entire 
instrument and to report the result of its deliberations to the body 
politic. 

The monopolizing by the Legislature of the highly im- 
portant function of proposing amendments to the Constitution 
gives to that body, which is but a committee of the electorate, the 
power to say to its creator : We will decide for ourselves whether 
any changes shall be made in our powers and duties, and what 
those changes shall be. Although this remains the situation in 
nearly every State, it is both irrational and absurd, and finds no 
parallel in non-political organizations. It is in direct antagonism 
to the American theory of republican government, which histori- 
cally embraces not merely representation of the people in a legisla- 
tive body, but, primarily, the control of the organic law by the 
entire electorate. 

The statement of this latter fact is to be found in the 
bill of rights of every State Constitution. The Massachusetts 
Constitution, for instance, contains these words [Article I, 
Part VII.] : 

" The people alone have an incontestable, inalienable and indefeasible 
right to institute government, and to reform, alter and totally change 
the same when their protection, safety, prosperity and happiness require 
it," 
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In like manner the Constitution of Ehode Island begins [Ar- 
ticle I, Section I.] : 

" In the words of the Father of his Country, we declare, that ' the 
basis of our political systems is the right of the people to make and 
alter their Constitutions of government.' " 

Although the correct principle has thus been set forth from 
the beginning, it was not fully applied in any State prior to 1898, 
when South Dakota adopted the Initiative and Eeferendum 
amendment. It is true that the Constitutional Eeferendum exist- 
ed from the first, and continues almost intact up to the present 
time; but the other half of Direct Legislation has been wanting, 
and remains to be conferred by the adoption of the Constitutional 
Initiative. The reasonableness of such initiative appears when the 
degree of control over the organic and the statute law is compared. 
The Legislature has power not only to enact, amend and repeal, 
but also to accept or reject propositions of any kind presented to 
it by a very small minority of its members. A Constitutional 
amendment, a law or a resolution, may be brought before either 
branch of a Legislature by any two members. In fact, any one 
Senator or Representative may introduce a proposition and bring 
it to vote by his fellows, provided he can get another member to 
second his motion — a mere matter of form which, indeed, is fre- 
quently ignored or assumed by the presiding officer. 

But how has it been with the body politic in the matter of 
amending the organic law ? No minority of the people — nor, for 
that matter, a majority, however large — could propose an amend- 
ment to the State Constitution. The people have been situated 
just as a legislative body would be if no one but its presiding 
officer had the power to present a bill or resolution for its con- 
sideration. In that event, any member, and indeed any number 
of members which did not include the presiding officer, would be 
wholly dependent upon his will for the making of changes in the 
statute book. No Legislature, no town meeting, no society, no 
casual gathering for the transaction of business — in fine no or- 
ganization other than the body politic — can be found with its 
powers thus limited. No doubt the early Constitution-makers be- 
lieved that Legislatures could be trusted to submit to popular vote 
any amendment desired by a considerable portion of the people. 
But in this they were mistaken. Experience has proved that a 
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Legislature will propose an amendment wanted by its own mem- 
bers, but will utterly refuse to submit matters for which the 
strongest and widest public demand is known to exist. To this 
limitation of the power of the people over their organic law may 
be traced the absence from our State Constitutions of provisions 
adapted to making legislative bodies genuinely representative, to 
abolishing government by lobby, and to doing away with misrule 
in cities. 

With the Constitutional Initiative established in any State, its 
people will have just as good government as they are capable of — 
or, as Professor Eichard T. Ely puts it, " as good legislation as 
they deserve." Under present conditions the people do not get 
their deserts politically — indeed, they fall far short. They are 
now the sport of selfish infhaences which for any private purpose 
may wish to make use of the Legislature against the interests 
of the public. Consequently, a large share of produced wealth 
is diverted from the many who earn it, and, in the form of special 
privileges, is bestowed upon the few who manipulate legislation. 

Our forefathers, in forbidding any change of a State Constitu- 
tion save by a vote of the people, set up for our liberties a mighty 
defence. It devolves upon the States which love liberty to round 
out the work of our ancestors by making a full application of the 
most vital principle asserted by them. To the Constitutional 
Beferendum which they evolved, it remains for us to add the 
popular Initiative, thus giving to a majority of the body politic 
complete control of the people's law, the Constitution of the 
State. 

Lucius F. C. Gabvin. 



